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3aCIIyKEeHHBIN I0PHUCT Y KPaUHbI

DeHOMEH M 3aKOHOMEPHOCTH ITPOABJIEHHUS IIPABOBOTO HUTHUIN3MA
BCerla MHTEPECOBAJIN KPUMHHOJIOIOB W COIIMOJIOTOB, IICHUXOJIOTOB
¥ IICUXUATPOB, IIOJIUTUKOB U OOIECTBEHHHIX Aearesei. OcobeHHo ecian
peuYs UAeT o IpaBe, MEXaHU3Me IIPABOBOTO PEryJIUPOBAHMS, IPABOBOM
KyJIbTYpe ¥ HHUTUIM3ME Kak OgHoM w3 dopm gedopmaliuu
IIPAaBOCO3HAHUS OOIIECTBA.

BesyciioBHO, mpaBoBOM HUTMJIN3M He BO3HHK caM II0 cebe, ero
WICTOKHM MMEIOT JTaBHIO UCTOPHUI0. JIOCTATOUHO BCIIOMHUTE 3HAMEHUTHIE
BBICKA3bIBAHUS (PMIIOCOOB, U CTAHOBUTCS ITOHATHBIM MHOTOBEKOBAS
IIPeeMCTBEHHOCTh HUTHJINCTUYECKHUX TPATAITHM.

Ha mporstzxeHnnr MHOTUX BEKOB (DOPMHUPOBAJIOCH HUTHIUCTAYECKOE
OTHOIIIeHNE K IIPABOBLIM HOPMAM, KOTOPBIE 3aYACTYI IIPUHUMAJIKCDH
B YOIy BJIACTH W BOILJIOIIAJINCH B %KM3HD C HAPYIIEHHEM MTPUHIIUIIOB
CIIPAaBEJINBOCTHA, CBOOOJBI M paBeHCTBA. A BeIb WM3BECTHO, YTO
mpaBoBble (IOPUOMYECKHE) HOPMBI COCTABJIAIOT OCHOBY IIPABOBOTO
peryaupoBaHusa. OHEM Kak OBl «3aIlyCKAlOT» MeXaHH3M IIPAaBOBOTO
peryJupoBaHus: IPABOBBIE OTHOIIEHWsA (CyOBEeKTHMBHBIE IIpaBa
¥ IOpUIUYIECKUE 00532 HHOCTH) M aKTBl  peayM3alie  IIpaB
¥ 00sI3aHHOCTEHM, B COOTBETCTBHUM C KOTOPBIMH, KAK ITOJYePKUBAJ
C. C. AstekceeB «HACTyITaeT 3aIpOrpPAMMHPOBAHHLIA B MO3UTHUBHOM
mpaBe pe3yJbTaT B KU3HU O0IecTBa, (PAKTUYECKH pas3perraeTrcs
sKM3HeHHAas cutyarus» [1, ¢. 319].

IIpaBoBoit mHuruauam (ot sat. nihil — HEYTO, HUUYero) — aTO
chopMupoBaBIieecs HA ~ TOCYJapCTBEHHOM M OBITOBOM  YPOBHSX
TI0ZICO3HATEJIBHOE OTPHUIIAHNE 3HAYNMOCTH IIPAaBa, 3aKOHOB B COIMAJIBHOMN
SKU3HU M $KU3HY KOHKPETHOTo MHauBuaa [2, c. 527 —528; 3, c. 674].

K comameHuo, mpaBoBOM HHUTWJIN3M BHIPAMKAETCS HE TOJIBKO
B HE3HAHWU IpaBa ¥ 3aKOHOJATEIbCTBA, HO M MEHSIEeT MUPOBO33PEeHMe
YeJIOBEKA, B pe3yJbTaTe 4Yero HeIpaBOBBEIE (POPMEBI COIMAJIBLHOIO
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IOBEJIEHNsI CTAHOBATCA HOPMOM KM TE€M CAMBIM J€TePMUHUPYIOT
IIPECTYITHOCTD.

Ceromus HUTHUJIACTAYECKIE HACTPOEHHUST OXBATHIBAIOT
3HAYMTEJIFHOE YUCII0 HaceaeHus. M aTomy ecTb cBou mpudymHbl. OgHOM
U3 IPUYUH MOKET OBITH W3JaHWe IIPOTUBOPEUYMBHIX, MApAaJIIeSIbHBIX
WIN Jake B3ANMOMWCKJIIOUAIOIINX ITPABOBLIX AKTOB, HEMTPAJIU3YIOIINUX
IpyT Opyra, ¥ yKa3bIBAIOIINX HA WX 0ECIIOJIe3HOCTh, a TO W OTKPBITHII
Bpea. Hepenxo mom3akoHHBIE AKTHI CTAHOBITCA «HAI3aKOHHBIMI»
(mpuMepom MOTYT OBITH pacIopsaKeHnsd, IIOCTAHOBJICHUS,
BEJIOMCTBEHHBIE IOKYMEHTHI 1 JIp.). Bosiee Toro, opuanyecKkne HOPMEI,
pUHUMAaeMble B OOJIBIIIOM KOJIMYECTBE, He B3AUMOJIEHUCTBYIOT U ILJIOXO
CUHXPOHU3UPYIOTCS, B PE3YJILTATE YEr0 BO3HUKAIOT OCTPHIE KOJIIU3UH
mpaBa. Bce ykasaHHOe BeZeT K MAacCOBOMY HECOOJIIOIEHUI0 WJIN
HEBBIIOJTHEHUIO IPaBOBBIX  HOPM. OTtnesbHBIE rpaskaaHe,
IOJIKHOCTHEIE JIMIIA, TOCYJAPCTBEHHBIE OPraHbl, OOIIeCTBEeHHBIE
OpraHU3AaIINY IIOIPOCTY He COOTHOCAT CBOE ITOBEeHNE ¢ TPeOOBAHUSIMU
IIPABOBBIX HOPM, CTPEMSTCS KUTH U JEHMCTBOBATH IT0 «CBOMM ITPABUIIAMM.
Kax pesymabrar — medopmaliuss IpaBOCOSHAHMS, OTCYTCTBHE IOJIMKHOMN
TIpaBOBOM KYJIBTYPHI, yTpaTa IeHHOCTHBIX OpUeHTaITu!.

E1rie 60s1ee HEraTUBHBIM ABJIEHUEM SIBJISIETCS MIOTEPSI TPaKIaHAMU
aske MHUHHUMAJBHOTO JOBEPHS K OPraHaM TOCYTapCTBEHHON BJIACTH
yepes ©X IpeHeOpeskeHWe  3aKOHAMH WM HOPMAMH  MOPAJIH.
B pesynbraTe rpammaHe TepalT HWHTEpPEC K AEATEILHOCTH OPraHOB
BJIACTH, He KeJIal0T yIacTBOBATh B UX (DOPMUPOBAHUM JIMOO OTHOCITCS

K oTOMy (popMasbHO Kak K «apodamHammm». CoOTBETCTBEHHO,
JIETUTUMHOCTE TAKHUX OPraHoOB CTAHOBUTCA COMHMTEJILHOHN, a uX
IeATeIbHOCTD BBISBIBAET ocTpoe sKeJIaHne HApYIIAThH

yCTaHABJIMBaeMble 3arpeTsl. KpaliHe HeraTUBHBEIM Pe3yJILTATOM 3TOTO
MOSKET CTATh MOSBJIEHIE TePPUTOPHI IIOJIHOI0 T'OCIOICTBA HeYBAKEHI
K IIpaBaM dYeJIOBEKa, HEeBepHWe B JeMCTBHEe 3aKOHOB TOCYyIapCTBa,
YCTAHOBJICHNE «TePPUTOPUM aBTOMATHOIO IIPaBa», e OOJIBIIMHCTBO
BOIIPOCOB DEITaeTcs He CHJIONM 3aKOHA, a B II0Jb3y 3aKOHA CHJIHL.
K cosxanmenuio, B OTHEeNBHBIX IOCYyJAPCTBAX MBI MOMKEM HAOIIOOATH
TOI00HBIE TIPUMEPHL.

IIpaBo saBiIsieTca dYacTbI0O HAWBBICIINX IIEHHOCTEHM O0OIIECTBA.
Hecnyuaitio mnpaso uesioBeka WM. Kamt HaseBanm CBSIIEHHBIM,
¥ KasKOLIA [IPaBoBeJ 3HAET €ro OCHOBHBIE ITIOJIOMKEHUS O TOM, YTO
mpaBo — camoe cBAToe, uTo ecTh y Bora ma semute [4, c. 383]. OxHako
IIPaBOBOM BaKyyM, 00eCIleHMBAHNEe MOPAJIbHBIX 1 JTYXOBHBIX IIEHHOCTEH
IIPOBOIMPYIOT yTpaTy moBepusd Jgojeri. Korma Mer yrpaunsaem qosepue
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OPYyT K Ipyry, OOIIEeCTBO pacmajaeTcss HA He3HAYHTeJbHBIE, MOpOi
BpaskaeOHble TPYIIBI, & 9TO JeJlaeT HEBO3MOMKHBIM TPasKIaHCKYIO
COJIMOAPHOCTD, opderTuBHYIO IEMOKPATHIO, IobpococecKme
OTHOIIIEHWs. B oTBeT TMoJiyyaeM MeKHAIIMOHAIbLHBIE KOHQJINKTHI,
PEJIUTHO3HYI0 BpPaMKIy, IPOTHBOPEYUsI B IKOHOMHYECKOM cdepe,
OTCYTCTBHE CTAOMJIBHOCTA HOPMATUBHO-IIEHHOCTHOM CHCTEMBI B JPYTHe
darTOpHI, KOTOPHIE TAKIKE ABJISIOTCS JeTEPMUHAHTAMHE IIPECTYIITHOCTH.

CreqyeT CcOTJIAaCHTBCSI C T€M, YTO CETOJHSI TPAHH IIPABOBOTO
HUTWJIN3M WMEIOT HOBBIE SIPKME AaKIeHTBI, CPeqyd KOTOPBIX MOKHO
HA3BaTh, KAK MIPEJCTABJISETCS, Hambosiee 3Haummble. [lomuepkHyTO
KOH(POHTAIIMOHHO-arPEeCCUBHEIM, TeMOHCTPATHBHBIN, BOMHCTBY IO,
xXapakTep, HEKOHTPOJUPYEMOCTh BJIACTHIO U OJ00peHVe HACHJIUS
«BJIACTBIO TOJIHOED, Kak momuepkmBaer A. M. Bamaypka, moposmaror
OecmopsiZIoOK ¥ HeCyT pa3pyIIUTeSIbHBIE II0CTeaCTBUA. VI3aMeHeHMe
IIeHHOCTHBIX OPHEHTAIINM BHIPAKAETCS HE TOJBKO B «KPUKJIUBBIX
rojIocax», HOBBIMU aTPUOyTaMU SBJISIOTCS OWTHI, JKeJIe3HbIe MPYTh,
OOUKM, aBTOIIMHEI, KKOKTeMI MOJI0TOBA», XOJIOAHOE U OTHECTPEJIbHOE
opy:xkme [b, «c¢.3]. Jlasee MOMKHO OTMETHTH  MAacCCOBOCTb,
pacIpoCTPAHEHHOCTh HE TOJIBKO CpPeau  OTHEeJIbHBIX TPaskIaH,
COITMAJIBHBIX ¥ ITPOd)ECCHOHATBHBIX TPYII, HO ¥ B OPUITHATIBHBIX
TOCYTapCTBEHHBIX CTPYKTYpPaxX, 3aKOHOIATEJbHBIX, HCIIOJIHUTEIbHBIX
U IIPABOOXPAHUTE/LHBIX JIIEeJIOHAX BJIACTH. OTO HeCeT C Co0om
MHOT000pasue dopm IeCTPYKTHUBHOTO POSIBJIEHUS,
B T. 4. U KPUMUHAJIbHOM HAIPABJIEHHOCTH.

VYTpaTa IIeHHOCTHBIX OPHEHTAIIUM MOKET UMETh OIMO3UI[IOHHYIO,
PESTUTHO3HYI0 HAIPABJIEHHOCTD, PErHOHAIFHO-HAIIMOHAJIBHBIN OKpac,
9YTO, KaK IOJYEPKHUBAJIOCH, CO34aeT MOIIHBIU pa3pylIuTeJIbHBIN
mporrecc. OtnenbHO cienyer OTMETHUTbH BO3PAaCTAaIOILyI0
CEeKyJIIPU3AIINIo, T. €. IaJleHHWe POJIM PEJINTHUU B JKH3HU OOIIMecTBa.
PesturnosHoe Hayaso MMeJ0 3HAYUTEIBHYI MOTHBAIIUOHHYI CHJLY
B COXpaHEHWH TPAUIINH, HPABCTBEHHBIX YCTOEB 00IIECTBA, BBICTYIIAIIO
daKTOpPOM, CHEPIKUBAIOIIUM MHPECTYITHOCTh. B X0Jle CcOo3JaHus HOBOM
CHUCTEMBI, W3MeHeHWs o0pasa KU3HH pPeJINTus yTPauyMBaeT CBOM
IIOTEHITNAJI, 0COOEHHO €CJI B Hee BMEIITUBAIOTCS ITOJTUTHUECKNE CUJIBL.

Haxomer, camasa pacmpocrpameHHas u caMmas omacHas dgopma
PaBOBOI0 HUTWIM3Ma MPOSBJIAETCSI IIyTeM HapyIleHus IpaB
YeJIOBeKa, TAKUX KaK IIPaBO HA JKU3Hb, 3JIOPOBbE, Y€CTh, JJOCTOMHCTRO,
cBobona. Bexp cirabas mpaBoBas 3alUIEHHOCTD JIMYHOCTH IIOAPBIBAET
BepY B 3aKOH, B CIIOCOOHOCTH TOCYTaPCTBA 00ECIEeUNTH 3AIIUTY, OXPAHY,
TIOPSAIOK U CIIOKOMCTBYE B OOIIECTBE, 3AIUTUTE JIFOJEH OT IPECTYITHBIX
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mocATaTeJLCTB.  HeocBemOMJIEHHOCT:L — JIIOJEM O CBOMX  IIpaBax
¥ KOHCTUTYITMOHHBIX 0043aHHOCTSAX IPUBOIUT K TOMY, UTO YEJIOBEK He
yMeeT ¥ He 3HaeT, KakK IIPaBUJILHO ce0s BeCTHM B TOM WJIM WHOHU
curyaruu. Korma aTo coueraercs co caydassMu HAPYIIEHUs 3aKOHHOCTH
IIPeICTABUTE/IAMH IIPABOOXPAHUTEBHBIX OPTraHoOB, 0Oe3IeficTBreM
BJIACTH, IIpeHeOpeskeHre K 3aKOHY JOCTUTAaeT MAaKCHMyMa, YTO
IIPOBOITUPYET CAMOCY/I, MACCOBBIE HEITIOBUHOBEHUS H T. II.

Ha cerommsimamit qeHb TPECTYIHOCTh He MCYe3Jsa KaK sSBJICHUE,
YTO BIIOJIHE OOBSCHHMO, KaK M IIOABJIEHHE ee HOBBIX (opm. OTo
CBUJIETEJILCTBYET O TOM, YTO HU OJMH M3 METOJIOB €e IIPeJ0TBPAIIeHUS
He SIBJISIeTCS eIWHCTBEHHBIM M a0COJIIOTHO JeficTBeHHBIM. [IpaBoBbIe
3ampeTs, BHEAPEHHUS IKECTOKMX CAHKIIUM WX TyYMaHHBIX Mep
TMOJIUTUYECKOTO, 9KOHOMUUYECKOTO, HJIE0JIOTHYECKOTO (MHOTOA Jaske
PEeIUTHO3HOr0) XapaKTepa, IpeaylpeIuTeIbHbIe MePhl 1 MHOTO JPYTHUX
WHTEPECHBIX UAel MHUHUMH3AIMN MPECTYIIHOCTA BBICKA3BIBAIOTCS
VUYEHBIMH, IIOJTUTUKAMU U 00IIIeCTBEHHBIMHU JIesATeJIIMU Beero mupa. Ho
TOT PaKT, YTO HEOOXOAMMO BeCTH 0OpHOY C IPECTYITHOCTHIO, SIBJISETCS
HeocrropuMbiM. OmHMMM W3 OCHOBHBIX HAIPABJIEHUHN SBJISIOTCS
BOCCTAHOBJIEHHE yTpaYeHHBIX IIEHHOCTHBIX OpHWEeHTAINH,
MUHUMH3AIUS BJIUSHUS IPABOBOTO HUTHWJIN3Ma, B T. Y. [IyT€M
dopMupoOBaHUsA, CHCTEMATH3AIMH 3aKOHOIATEIECTBA, YCTPAHEHUS
KOJIJTM3UH, YCTAHOBJIEHHS KOHTPOJISI Y IIPO3PAYHOCTH MeXaHW3Ma ero
QYHKITMOHUPOBAHMUS.

B sakmouenne xoTe0ch OBI OTMETHUTH CJIEAYIOIIEE:

1. Ceromust  cymmecTByeT  MHOKECTBO  PAa3JIUYHBIX  (popm
MPOSIBJIEHUS TPABOBOT0 HUTUIN3MA U cdep ero pacmpocTpaHeHnus. Kro
00HOBJIEHHBIE (POPMEI CIIOCOOCTBYIOT yTpaTe YeJOBEKOM U OOIIEeCTBOM
IIEHHOCTHBIX OpUEHTAITNH, CITOCOOCTBYIOT PAacCIIpPOCTPAHEHUIO
IECTPYKTUBHBIX HACTPOEHUH ¥ SIBJISTIOTCST daxTopom,
eTePMUHUPYIOIIAM IIPECTYITHOCTb.

2. Hawmbosiee adppeKTHBHBIME MyTSAMHU IIPEOIOJIEHUS TPABOBOTO
HUTHJIN3MA, KaK I[IPEeJCTABJISIETCS, SBJISIIOTCS: CHCTEMATHU3AIHS
3aKOHOATEeJIbCTBA, €ro ONTUMH3AIWsA, YCTPAHEeHWe KOJIIU3UH W,
COOTBETCTBEHHO, IIOBLIIIEHHE ero 3 PEeKTUBHOCTH; YCUIeHNE KOHTPOJIS
3a [1eATeJIbHOCTBIO TOCYJAPCTBEHHBIX OPTAHOB M JOJIKHOCTHBIX JIMII,
B T. 4. IPABOOXPAHUTELHEIX OPTAHOB; COBEPIIEHCTBOBAHUE CHCTEMBI
roCyJapCTBEHHOTO VIIPABJIEHUSA, O0eCIIeYeHus €ero OTKPBITOCTH
U TIPO3PAYHOCTH; PedopMUPOBAHHE CHUCTEMBI 00PA30BAHUSA C IEJIBIO
TIOBBINIIEHUS TIPABOBOIM TPAMOTHOCTH, TIPABOBOI KYJIBTYPHI ¥ IIPABOBOTO
CaMOCO3HAHUS.
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IPECTYIIHOCTb 1 PE@OPMbI
B POCCUMCKOU UMIIEPUN
BO BTOPOU ITOJIOBNHE XIX BEKA

3aropHos A. A.

Pecy6iuka Besapycs, r. Bpecr

Bpecrcrnit rocynapereennsiit yuusepcuter umenu A. C. [lymkwnna,
IOLeHT KadyeIphl TEOPUU ¥ UCTOPUH T'OCYIapPCTBA U IIPaBa,
KaHIUIAT UCTOPUYIECKUX HAYK, TOIEHT

Tlox mpecTymIHOCTBIO B TAHHOM CJIydae MTOHUMAETCS COBOKYITHOCTD
Bcex paKTHUECKU COBEPIIEeHHBIX IPOTUBOIIPABHEIX IeAHUM, 38 KOTOPhIE
IpeycMOTpeHa YyroJIoBHAS OTBeTCTBeHHOCTh. OHAa TIpeacTaBiasgeT coboi
CJIOJKHOE COITMAJIbHO-TIPABOBOE SIBJIEHUE, TIIYOOKOe U3yUeHHe KOTOPOTO
JdaeT BO3MOJKHOCTH TOCYIAPCTBY BBIPA0OTATH aJeKBATHBIE MephI
TIPOTUBOJAEUCTBHUA.

VYpoBeHb TPECTYIHOCTH ABJISETCS BAKHBIM  ITOKa3aTejieM
cOCTOSTHUSA 001ecTBa. Kro moBHINIIeHE CBUIETEIECTBYET O COITUATbHBIX

mpobJyiemMax,  pelreHue  KOTOPBIX  3aBUCHUT  OT  BBIBEPEHHOM
ToCyJapCTBEHHOU TIOJIUTUKUA U IIeHHOCTHBIX 00IIIeCTBEHHBIX
OpPUEHTHUPAX.
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