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3ABEIIATEJILHBIA OTKA3

Kamuaruasa E. H.

Pecuy6iura Benapycs, r. Munck
Mesxayuapomusrit yausepcutet « MUTCO»,
MAarUCTPAHT

3aBelnaresb BIIPpABe BO3JIOKUTH HA HACIETHHKA [0 3aBEIaHUI0
WCIIOJIHCHME 34 CcYeT HacJeICTBa KaKoro-jimbo 00s3aTesbeTBa
(3aBelIaTeIbHBIA OTKA3) B II0JIb3Y OJHOIO WJIM HECKOJbKHUX JIHIL
(oTkasomosIyuaTesiei), KOTOphIe IIpHOOpeTalT IIpaBo TpedoBaThb
WCIIOJIHEHHS 3aBelIaTeIbHOI0 0TKA34.

OTKAa30I0Iy4aTeIaMI MOTYT OBITH JIMIIA KAK BXOIOAIINE, TAK 1 He
BXOIAIIME B YKCJIO HACICTHUKOB II0 3aKOHY.

Jlo HacToAIero BpeMeHn B I0PUINYECKON JINTEPaType CyIIeCTBYeT
PAJ CIIOPHBIX BOIIPOCOB, CBA3AHHEIX C 3aBEIATEILHEIM OTKA30M.

Hexroropsie ABTOPBI IPUPABHUBAIOT IIOJIOYKEHHE
OTKA30II0JIyyaTes el ¢ HACIeOHMKAMH M OEeJIAal0T BBIBOL, YTO 00
HCTPeOOBAHNY HA3SHAUEHHOTO 3aBelareseM 0Jiara 0TKA30II0JIyYaTe b
BIIpABe 3asABUTH IIPETEH3UI0 B TeUEHUE IIeCTH MeCAIeB €O IHS
OTKPBITHA Hacyaencrsa [1, ¢. 150; 2, c¢. 8]. OTkaszomnoirydaresb, Kak y:xe
OBLIIO YKA3aHO BEIIIIE, HEe ABJISIETCA HACICTHUKOM, a IPHOOPETAET JINIIh
IpaBo TPeOOBAHMA BHIIOJHEHNA OIPEIEeJIEHHOr0 IEeHCTBUS B CBOIO
IOJBL3y 34 CUeT HAacJIeACTBEHHOTO wuMylmecTBa. Ilpuobpecru
COOTBETCTBYIOIIIEE IMIPABO OTKA3OIOJIYYATE]b MOMKET TOJBKO II0CTIe
NPUHATUA HACJIEOCTBA, OOPEMEHEHHOI'0 3aBelIATeJIbHBEIM OTKA30M.
Takum  obpasom, HACJIECTBEHHBIN  XapakKTep  OTHOIIEHHH,
BO3HHKAOIINX U3 3aBeIIATEeILHOI0 0TKAa34a, IIPOTUBOPEUNT IIPMHITUIIAM
VHUBEPCAJIHBHOCTH ¥ HEeIloCPeICTBEHHOCTH HACJIEICTBEHHOI0
IIpeeMCTBA.

B  swureparype  BBICKA3BIBAETCA ~— TAKKe ~— MHEHHE,  UTO
OTKA30II0JIyYaTeIb MOKET IIPEIbIBUTh COOTBETCTBYIOIEe TpeOOBaHIE
K HACJIEeTHHKY B IIpedeiax oOIIero TPeXJeTHEero CpoKa HCKOBOM
IABHOCTH, CYMTAas CO IHS OTKPBITHUS Hacjemcrsa [3, c. 55]. Jamuasa
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MO3UIIUsI, He COOTBETCTBYET JEeHCTBYIOIIEMY 3aKOHOIATEJIHCTBY.
[TpumeneHre cpoka WMCKOBOM JAaBHOCTH CBSI3AHO C HAPYIIEHUEM
cy0bexTHBHOrO IpaBa. IlpaBmia 3akoHA, ONpPeNesISIOIINe CPOKK
VICKOBOM JABHOCTH U IIOPSIOK WX WMCYMCJIEHUSI, HOCSIT UMIIEPATUBHBIN
xapakrep. Ilo oOmeMmy mpaBumily, €cIHM HHOE He YCTAHOBJIEHO
3aKOHOJATEJbHBIMU AKTAMHU, TeUYeHMWe CpPOKa WCKOBOM TaBHOCTH
HAYMHAETCSI CO JHS, KOrJa JIMIO Y3HAJO HJIM JOJIKHO OBLIO Y3HATH
o mapymennn csoero mpasa (m. 1 cr. 201 I'K Pecunyonuku Besapycs).
CreruaJIbHBIX IPABUJI OTHOCUTEIBHO TPeOOBaAHUHN 0TKA30IIOIyYaTe e
I'K Pecnyoimku Bemapycek me comepskmt. OTKA30mOIyIaTeH MOMKET
IpeIbABUTh CBOE TPEOOBAHME TOJBKO K HACJIEIHHUKY, I0JISI KOTOPOIO
obpeMeHeHa 3aBelIaTeIbHEIM OTKA30M, YTO BO3MOYKHO TOJIBKO ITIOCJIE
MIPUHATUS HACJIEICTBA COOTBETCTBYIOIIMM HACIEIHUKOM. A CpoK
VICKOBOM JABHOCTH CJIeJyeT HUCUUCIISTH I10 OOIIMM IPABHJIAM, TO €CThb
¢ MOMEHTA HAPYIIEHUS IIPAB OTKA30II0IyIaTeIsI.

OrcyrcTBHME — CIEIUAJIBHBIX  CPOKOB, B T€UEHHWE  KOTOPBIX
OTKA30MO0JIyYaTeSIb MOMKET PeajIM30BaTh CBOM IIPaBa U IIPEIbIBUTH
TpeOOBaHME K HACJIEOHHUKY, BeleT K IJINTEJIbHOM HeOIIpedeJIEHHOCTH
B Cyab0e HACJIeICTBEHHOI'0 MMYyIecTBA. BosHMKaeT curyaius, Korma
HACJIEeIHUK HeOIIpeIe/IeHHOe BpeMs OJIKEeH ObITh NOTOB MCIOJIHHUTH
3aBelaTeJIbHBIA  OTKA3, UYTO CYIIECTBEHHO OrPAHMYUBAET €ro
B IIOJIb3GOBAHUY W PACHOPSMKEHHN HACJIEACTBEHHBEIM HMMYIIECTBOM.
Paspermuts momo0Hy0 CHTYAIIMI0 BOSMOKHO IIyTEM 3aKOHOAATEIHHOTO
YCTAHOBJIEHUSI CPOKA, B T€UEHHE KOTOPOTO OTKA30IIOJIYyUYATeIb MOKET
moTpeboBaTh OT HACJIETHWKA WCIIOJHEHHS 3aBellaTeJIbHOT0 OTKa3a.
Ilo rakomy mytm momam pasdpabotumku Tperhbeit yactu ['K PO,
YCTAHOBUB, UTO IIPABO HA MOJIyYeHNe JieraTa JIeHdCTByeT B TeUeHUe TPexX
JeT co OHsa oTKpbITHA Haciaenctsa (m. 4 cr. 1137 I'K P®). Stor cpox
SIBJISIETCST  TIpeceKaTeJbHBIM, TO €CTh II0 ero HCTeYEeHUU
OTKA30I0JIyyaTeJib  JIUIIAeTCA IpaBa TpeboBaTh  WCIIOJHEHW,
¥ HACJIEMHWK TEeM CaAMbIM OCBOOOYKIAETCSI OT COOTBETCTBYIOIIEH
obsizammoctH (1. 3 cr. 1138 'K PD).

CyIiecTBeHHOE OTJIMYHE IPECeKATEIHHOI0 CPOKA OT CPOKA UCKOBOM
MAaBHOCTH 3aKJIIOYAETCS B TOM, UTO IIPECEeKATEeJIbHBIM CPOK — 9TO CPOK
CyIIECTBOBAHUA CyOBEKTHUBHOTO IIPABA B HEHAPYIIEHHOM COCTOSHWH,
a JABHOCTHBIA CPOK — 9TO IEPMOJ, B TeUEeHHE KOTOPOTO IOIYCKAETCS
IPUHYIATEIFHOE OCYIEeCTBIIEHHEe HapylleHHOro mpasa [4, c. 262].
[IpakTudeckoe 3HaveHNWe PASTPAHHUYEHUS OTUX CPOKOB 3aKJIIOYAETCS
B TOM, YTO HA IIpeceKaTeJIbHbIe CPOKK He PACIpPOCTPAHAITCA IPaBUIa
0 IIPUOCTAHOBJIEHWH, II€PEPHIBE U BOCCTAHOBJIEHUY MCKOBOM JTABHOCTH.
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YeraHOBIEHNME IPECceKaTeILHOI0 CPOKA, II0 HAIleMy MHEHHIO, BHOCHUT
OIIPENeJICHHOCTh B OTHOIIEHMS MEXKIYy HACIeOHHKOM M OTKAa30-
moJIyuyaTejieM W B HAWOOJBIIEH CTEIIeHH COOTBETCTBYET IIPABOBOM
IPUPOAE dTUX OTHOIIICHMIA.

Eme omuoit HoBemon I'K PO gBagerca BO3MOMKHOCTB
MOIHASHAYEHU IPYroro OTKA30II0IyYaTe /I Ha CIIydaii, €CJIM OCHOBHOMI
OTKA30II0JIyYaTeJ b YMPET 0 OTKPBLITHSA HACJEICTBA OIHOBPEMEHHO
¢ HacJeIoaaTesieM, OTKAKeTCs OT IPUHATHSA 3aBeIlaTeJIbHOI0 OTKa3a
WJIN He BOCIIOJIb3YeTCS CBOMM IIPABOM HA IPUHATHE 3aBelaTeIbHOI0
0TKA3a B YCTAHOBJIEHHBIM CpOK Jubo Oymer JWIleH IIpaBa Ha
3aBelaTe/ILHBIM 0TKa3 II0 MoTuBaM Hemocroiuoctu (m. 4 cr. 1137 I'K
P®). Ha Takyo BO3MOKHOCTB, II0 AHAJIOIMHU C IIPABOM 3aBeIATeJIs
MOTHASHAYMTD HACJACTHUKA, JaBHO YKA3LIBAJIH HEKOTOPEIE aBTOPHI [5,
c. 92; 6, c. 140]. Ilpencrasnserca mpasuiabHoM mosumus M. I0. Bap-
IIEBCKOT0, YTO, <«HUCXOOs M3 MPHUHIUNA CBOOOMBI 3aBELIAHUS, IIPU
OTCYTCTBHH IIPAMOIO 3allpellleHMWs 3aKOHA, MPEJOCTABJIEHME IIpaBa Ha
HOJHA3HAUECHNE OTKA30ILIydaTesIad He OydeT IIPOTUBOPEYNTh HU OyKBe
3aKoHa, HU ero ayxy» [7, c. 81].

B ciryuae ycraHOBIeHMSA IIpeceKaTeILHOTO CPOKA IS 3aSIBJICHUS
TpeOOBAHMII  OTKA30IIOJydaT/ieM IIPOIyCK TAKOro CpoKa 0e3
VBAKUTEJILHBIX HPUYNH TAKMKe JIMIIAJ OBl OTKA30IIOJIyYaTesIs IIpaBa
HA II0JIyYeHNEe 3aBeIaTeIbHOr0 OTKAa34a.

TlomaraeM BasKHBIM, 3aKOHOHATE/ILHO 3AKPEIINTH JAHHLIE CIIyYan
mytem pomosiHeHust 1L 5 cr. 1064 TK  u maimoxuth ee B ciremyrorieit
PeTAKITHI:

«5. K oTHOIIIeHMSAM MesIy OTKas3omoaydarejseM (KpeauTopoM)
¥ HACJIETHUKOM, HA KOTOPOTO BO3JIOMKEH 3aBeIaTeJIbHBIM OTKA3
(DOJIKHMKOM), IIPUMEHSIOTCS OOIpe IOJIOMKEHUs 00 00S3aTeIbCTBAX
(cT. 288 — 389), ecqm W3 IpaBUJI HACTOMAINEr0 paslesia M CyIIecTBa
3aBelaTeJIbHOI0 0TKA3a He CIIeIyeT HHOE.

6. B cayuae cvepTn HacllegHHKA, HA KOTOPOTO OBLI BO3JIOMKEH
3aBelaTeIbHBIA 0TKA3, HeIPUHATHSI UM HACIEICTBA, OTKa3a OT Hero,
YCTPAHEHUs OT HACIETOBAHNA KAaK HEIOCTOMHOrO0, a TaKike Ha CJIydait
HEBBIIIOJIHeHNA HACIETHUKOM II0 3aBEIIAHMIO IIPABOMEPHEIX yCJIOBMIA
3aBelllaHndA, WCIOJHEHNE 3aBelllaTe/IbHOIO0 OTKAa3a IIepexXoiuT Ha
OPYTUX HACIEeIHUKOB, IIOJYYUBIINUX €ro J0JI0, Ju00 K aJMHUHH-
CTPATUBHOTEPPUTOPUATIBLHON EIWHUIIE, €CJAM HMYIIECTBO CTAJIO
BBEIMOPOYHBIM.

7. IlpaBo Ha IOJIyuyeHHe 3aBeIAaTeIbHOIO0 OTKa3a JefCcTByeT
B TeUEHME TPeX JIeT CO JHSI OTKPBITUA HACJIEICTBA.
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OTKa30I0Iyd4aTe/l0 B 3aBEIaHUNA MOKET OBITh IIOJHA3HAYEH
Opyrofi  OTKAa30moJIydyaTesJb Ha  Ccjaydad, ecjIu Ha3HaYeHHBIH
B 3aBENIAaHUM OTKA30II0JIydaTeJIb YMPET JI0 OTKPBITHS HACJIEJICTBA, HE
IpPHMET €ero JIn00 OTKAMKEeTCS OT HEero WJjx OydeT JIMIIeH IIpaBa Ha
oJIyUYeHHe 3aBelllaTeJIbHOTO 0TKAa3a B COOTBETCTBUU C IIPABUJIAMHU II. 6
¢1.1038 macroamero Kogexca.

8. 3BaBemaTeJbHBEI OTKA3 He WCIOJHSIETCA B CJIyyae CMepTH
OTKA30II0JIydaTesIsI JO OTKPBITUS HACJEeACTBA WJIU II0CJIe OTKPBITUS, HO
JI0 TOTO MOMEHTA, KOTJIa HacJeJHUK I10 3aBeIaHUI0 yCIeJ IIPUHATD €To,
3a WCKJIYEHHWEM CcJy4das, KOTrJla OTKAa30IIoJIyJyaTeso IIoJHAa3HadeH
JOpyToif 0TKAa30I10JydaTeh.

9. OrrasomosaydyaTesb He OTBEYAET I10 JOJIraM HACIeI0daTe ..
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