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¥ COITAAJTEHO-TYMAHUTAPHBIX JTUCITATLIIIH

B coBpemeHHO# OpuaMYecKoil HayKe OTMEYAIOTCA OKUBJICHHBIE
HAyJYHBIE IHCKYCCHHM II0 BOIIPOCY MOe(PUHHUIINHM MOHATHS «OpadvHbBIN
moroBop». McciemoBaTesin OCYIIECTBIIAIOT IIONBITKH II€PEOCMBICIIUTE
3a(UKCUPOBAHHLIE B 3aKOHOJATEJIBbCTBE PA3HBIX CTPAH TOJKOBAHUSA
IaHHOM IIPABOBOM KATETOPUM, PACIIHPSs, Ju00, HAIIPOTUB, CY AT
npegioxkernsie gopmyaupoBku. JI. A. JlackoBenko, paspabaTbiBast
ABTOPCKYIO Ne(pMHUIINIO IIOHATHUSA «OPAadYHBIM [OrOBOPY, IIpeIjiaraer
HMCXOOUTh M3 CAMOI0 IIOHATHS «Opar», Ompenesss ero CJIenyIOIIuM
00pasoM: «Opax — TOOPOBOJIBHEINA COI03 MEKIY MY KUNHOMN 1 KEeHIIIMHOM,
3aKJIIOUEHHBIA B COOTBETCTBUU C TPEOOBAHHAMH 3aKOHA 00 YCJIOBHSIX
W IOPAOKe  3aKJYeHHWsa  Opaka  CIeJIbI0  CO3JAHHS  CeMbH
M IIOPOSKIAIONINH IJII CYIIPYTOB B3aMMHBIE JIMYHBIE U UMYIIIECTBEHHBIE
mpaBsa. Bpak 3akiouaercs B opraHax 3alHlCH aKTOB TI'PAMKIaAHCKOIO
cocrostamsa» [1, c. 10].

Hampumep, M. M. Boryciasckuit ormeuaer, 4YTo «OpadHbIM
IOTOBOPOM TIPU3HAETCS COTJIAIIEHWE JIMII, BCTYHAKIINX B Opakr, MIu
corJraleHue CyIpyros, onpeaesIsiolniee MpaBa u 00sI3aHHOCTH CYIIPYTOB
B Opake u (MaM) B ciydae ero pacrop:keHus» [2, c. 205]. Abammu
. A. ompenenser OpayHBIA HOTOBOP KAK «YCTAHOBJIEHHBIM 00pasoM
odopMIIEHHOE  COTJIAINeHWEe JIWI[, BCTYHAKIIUX B Opak Wi
mpeOBIBAIIUX B Opake, Ompeesisiollee WX HMMYIIeCTBeHHBIE IIpaBa
¥ 00sI3aHHOCTY KAaK BO BpeMsI ITpeObIBaHus B Opake, TAK U B CJIy4ae ero
PacTop:KeHMI» [3, ¢.6]. Ilo wmuaenmmo O.H. Huzamuesoii
u P. A. Cakynuma, «OpauyHBI  JOrOBOpP  IIPEICTABJIsIET  CcO0OM
CBO€OOpAa3HBINI WMYIIECTBEHHBIH KOOEKC KOHKPETHOM CYIIPY:KeCKOi
MMapel, JEeTAaJIbHO OHPEeNeJISIONIN TPAKTUYECKH BCE HMYIIECTBEHHBIE
ACIIEKTHI CEMEMHOM Ku3Hm» [4, c. 66].

B oToif cBA3M MMeeT CMBICT IIPEACTABUTHL B OOIEM BHIE XO[I
yMozakJouenuit, npeacrasienunii J1. A. Jlackoserko. OTrankuBasch

oT IepuHAIINH, IelCTBUTEJIbHON Ha JaHHBIN MOMEHT
u 3adurcuposannoii B Cemeitnom Komexce Poccuiickoit @emeparum
(cr. 40), xKoTopas TIJIACHT: «OpadvyHBIM OOTOBOPOM  IIPU3HAETCS
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corJIallleHue JINIl, BCTYIIAIIIUX B OpaK, MM COIJIAIIEHHE CYIIPYIoB,
oIpenesiAIlee MMYIIeCTBEHHBIE IIpaBa U 00A3aHHOCTH CYIIPYrOB
B Opake wu (wim) B ciaydae ero pacropskenus», . A. JlackoBeHKo
IpeaiaraeT KOHKPETHU3MPOBATHL (POPMYJIMPOBKY «JIHIIA, BCTYIIAIOIINE
B Opar», 3aKpenuB Ha 3aK0HOIATEIHLHOM YPOBHE IIOJIOMKEHNE 0 TOM, UTO
IIPaBOM 3aKJIIOUUTH OPAYHEIM [TOrOBOP HANEJIAIOTCA CYIIPYTH MU JINIA,
nomasine 3asgsiaerne B SAI'C o perucrpanuu opaka [1, c. 19].

Heckonbko  cropHBIM  HaM  IIpeACTABJIAETCS  IeOUHUIIHUI,
npemioxkennas H. A. CisamgHeBodl B AUCCEPTAIIMOHHOM HCCJICIOBAHUHI
«Bpaunbil moroBop Imo 3aKoHOmATEJILCTBY P®»: «OpadvHbBIf IOrOBOP
IIpeICTaBJIsIeT CO0OM COrJIACOBAHHYI0 MOIEJb IIOBEIEHUS CYyIIPYroB
B c(hepe MMYIIECTBEHHEIX OTHOLIEHWN W CBA3AHHBIX C HUMH JIAYHBIX
HEMMYIIIECTBEHHBIX OTHOIICHNH, KaK B IMEePHOJ 3aPEeTrUCTPHUPOBAHHOIO
Opaka, Tak 1 mocje ero pacrop:xeHns». OCHOBHBIM, IIPUHIIUIINAILHBIM
OTJIMYMEeM JAaHHOTO TOJIKOBaHUA oT aucrnosunuu cr. 40 CemeitHoro
Kopexrca Poccuiickoit @eneparinu, comepsxalineil eUHUIINI0 OpavHOro
JIOTOBOpA, SABJISAETCS TOT (PaKT, 4To CyOBEKTaMH I0TOBOPA SIBJISIOTCS
HCKJIIOYHNTEJILHO CYIIPYTH, IIOCKOJILKY IOIOBOP BCTYIIA€T B CHJIY IIOCJIE
3arJodeHus opaka [5, c. 6].

Kpome toro, H. A. CiisimaeBa gesiaer akIleHT HA peryJIupoBaHUe

JIMIHBIX HEMMYIIeCTBEHHBIX OTHOIIIEHUH, CBA3aHHBIX
¢ uMyIecTBeHHbBIME. HeobXoquMoCTh BRITIOUEHUST B OpadvHBIN JOTOBOD
HEUMYIIeCTBEHHBIX aCIeKTOB TIIPABOOTHOIIEHUH, COTJIaCHO

H. A. CissgHeBoii, 00ycIoBI€Ha TeM, YTO UX IIPAaBOBAs KOOPIUHALINS HA
BCeX CTAIUAX OPAYHBIX OTHOIICHMN JOJKHBI YUYMTHIBATH B IIOJTHOM
00BEMe MHTEPECHI CEMbH, B TOM YHCJIE IETEMH, UTO, B CBOIO OUePEIh, IO3BOJIAT
YCTPAHUTHL MHOTHME KOH(IMKTHBIE CHUTYALlMA MEKIy CYIpPyraMu Kak
B Opake, TaK M IOCJIE €r0 pacTop:keHus. MBI He MOMEM COIVIACHTHCS
C BBIIIEIPEICTABJICHHBIMA  IIOCTYJIATAMM, II0 IIPUYMHE Pa3MBITOCTH
OIIMCAHMS CYIIIHOCTHU «HEUMYIIIECTBEHHbIX OTHOIICHUID, 4 TAKMKE HesICHOCTH
caMoii hopMYITUPOBKHU «COTJIACOBAHHASA MOIEJIb IIOBENEHIUS CYyIIPYTOBY.
Jopomxenrxo C. C. mpoBesnr aHaim3 3aKOHONATEILHOM 0a3bl
HECKOJIBbKUX CTPAH M IPUIIE] K BBIBOAY O BHECEHMH W3MEHEeHNH
B CYIIECTBYOIIYI0 JeUHUIINI0 TepMUHA «OpadyHBI  JOTOBODY,
IIPEJJIOKUB aBTOPCKOE OIIpeaesIeHre OpadHoro JoroBopa, ABJISIoIeecs,
II0 HAIeMy MHEHMIO, JOCTATOYHO MPOAYMAHHBIM U 000CHOBAHHBIM:
«OpayHBIi  JIOTOBOP — OTO  COTJIAIIIEHHWE CYIPYroB, COCTOSIIHAX
B 3apETrUCTPUPOBAHHOM Opake, JIMOO JIWI[, COOMPAIOIIUXCSA BCTYIIUTH
B Opak, OCHOBAHHOE Ha HAYaJlaXx 3alllUTHl TOCYIapCTBOM CEMbH,
PaBeHCTBA CYIPYIrOB B ceMbe, 00eCIIeUeHNA ITPUOPUTETHOM 3aIlWTHI
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B CeMbe, HAIIpABJIEHHOE HA YCTAHOBJIEHUE WA M3MEHEHHE IIPABOBOTO
peskrMa WMYIIECTBA CYIPYTOB M OIpEIesIdiollee B3aMMHBIE MIpaBa
¥ 00SI3aHHOCTH CYIIPYTOB TI0 COAEPIKAHUIO, CIIOCOOBI YIACTHUA B JIOXO0IaX
OPYyT Opyra, HOPANOK HECEeHUS KasKIbIM M3 HHX CeMEeMHBIX PacXOomoB
¥ MHBIE IIOJIOMKEHMS, KAaCAIIuecs HMMYIIeCTBeHHBIX IIPaB CYIPYIoOB
B Opake u (u1H) B ciiy4uae ero pacropskeHus» [6, c¢. 23].

Bakymenrko A.A.mpu 1ombITKe pas3paboTaTb  COOCTBEHHOE
oIpejeJieHHe KCCJIEIYeMOro HaMH TePMHHA, YKAa3bIBAET HA TO, UTO
OpadvHbIi JTOTOBOP, 3AKJIIYAEMBIA MEJKIy CYIIPyraMu, IIpeiCcTaBJIIeT
co00OM OmHY M3 PA3HOBHIHOCTEHM TI'PaKIAHCKO-IIPABOBOIO IOroBOpA,
BOJIEBOM AaKT, KOTOPHIM, OJHAKO, He II0ApasyMeBaeT pa3pO3HEeHHBIe
BOJIEBBIE JIEHCTBUS CTOPOH, A ABJAET CO0OM eIHUHOEe BOJIEU3bABJICHHUE,
BEIpaskamIee o0IIyI0 BOJIO CYIIPyros [7, c. 82].

OOpamasck K OTEUECTBEHHOMY 3aKOHOMAATEJIBHOMY MACCUBY
¥ Te()UHUIINA KaTeropuy OpadyHOro JOr0BOpPA B 3aKOHOIATEIbCTBE
¥ HAYYHOM JIMTEpAType, MBI MOMKEM CKa3aTb, YTO OPAYHBINA JOTOBOP
B Pecniybsimrke Bestapych HOCAT HCKJIIOUMTEIBHO JIMYHBIM XapakKTep
U pacCcMaTpHUBaeTCs KAk aJIbTePHATHBA PEKUMY OOIIEed COBMECTHOM
COOCTBEHHOCTH CYIPYIoB. 3aKJIIOUeHIe OpavHOro JOroBOpa — aTo IIPaBo,
aHe obs3aHHOCTh cTOpoH. CBsI3b OpavHOro JoroeBopa ¢ OpaxoM
MIPOCJIEKMBAETCS B TOM, YTO JIeMCTBHE OPAvYHOro JOr0BOpa MPEeKpAIaeTcs
B MOMEHT, KOI'Ia IIEPeCTaeT CyIIIeCTBOBATEL Opak. VICKIIIoueHreM saBIIsSIOTCS
Te 00s13aTeJILCTBA, KOTOpEIe B cooTBeTcTBMH co cT. 17 Komerca Pecmy6imikn
Benapyce o Opaxe ucembe (masiee — KoBC) mpemycmorpeHsr OpadysbiM
JIOTOBOPOM HAa TIEPHOJ, TTOCJIe ITPeKpAIeHus Opaka.

B 6pauno-cemeitnom 3akoHomaresnbeTBe Pecriyoimku Bemapyces mo
HACTOSAIIET0 BPEMEHU OTCYTCTBYET MeMHUIIMS OpavHOro JOT0BOPA,
OTHAKO €ro OIpeaeeHHe MOMKHO KOCBEHHBIM 00pa30M BLIBECTU W3
LeJiel, IIOCTABJIEHHLIX 3aKOHOIATEJIEeM Ilepel TaHHBIM HHCTHTYTOM.
Taxk, meticTBoBaBIIasa n0 IpuUHATHA 3akoHa Pecnybmuku Bemapych ot
7 auBaps 2012 r. Ne 342-3 «O BHeceHNM M3MEHEHHIN U JOMOJIHEHNHN
B Komexc Pecnybmmku Bemapyce o 6pake wucembe» cr. 13 KoBC
YCTAHABJIMBAJIA, UTO «B IIeJAX VKpeIUIeHus Opaka u CeMbH,
MOBBIIIEHUSI KYJIBTYPBI CEMEMHBIX OTHOIIEHHUM, OCO3HAHHSA IIpaB
¥ 00sI3aHHOCTEN CYIIPYyTroB, OTBETCTBEHHOCTH 34 JeTel ! IpyT 3a Apyra
JINIlA, BCTYHAWOIIWE B Opak, M CYIPYTHd MOTYT 3AKJIIOUUTH OpadHBIN
morosop». B moBoit pemakimum cr. 13 KoBC Heckonbko usmenena
dopmMyIEPOBKA O I1eJIM OpavHOro JI0TOBOPA: «B IIEJIAX TIOBBIITEHUS
KyJIBTYPBEl OpavHBIX U CeMEMHBIX OTHOIIEHUN ¥ OTBETCTBEHHOCTH
OJTHOTO CyIIpyTa Iepej JPYTHUM, OIpeleIeHUs IIpaB U 00s3aHHOCTeH
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CyIIpyToB B Opake u (WJIM) TI0CJIE€ er0 PACTOPIKEHUS JIUITA, BCTYIAIIHe
B Opak, ¥ CyIpyru B JII00OE BpeMsi U B OIIpeIeIEHHOM UM 00beMe IIpaB
¥ 00sI3aHHOCTEH BIIPaBe 3aKJIIUNTDL OPAUHBIN TOTOBOP».

CriemyeT OTMETHUTE, UYTO B PE3yJIbTATe IIPOBEIEHHBIX UCCIIETOBAHUS
E.T. MajmHOBCKass MOpHILIA K 3aKJIIOUYEHHI0 0 He0OXOIHMMOCTH
sakperuienus B KoBbC mouarus «0padyHbIil JOrOBOP», ApTYMEHTHPY S 9TO
TeM, qTO 3aK0HOIATEJILHOE 3aKpeIIeHne 0053aTeJILHOTO
HOTaApHAJIBHOIO YIOCTOBEPEHUS 3aKJIIOUEHHOr0 OpavHOro I0roBOpa,
TpeOyeT, COOTBETCTBEHHO, BBEICHUS ITOHATUSA «OPavHbINA JOTOBOP» IJIS
eIMHOODOPA3HOro  IIOAXO0HAa K JaHHOM  CIeJIKe. Ormpenenenue,
npemraraemoe E. I'. MamHOBCKOI, MMeeT CJIeayiouLyi0 (hOPMYJIUPOBKY:
«OpavHBIM JIOTOBOPOM IIPU3HAETCS COTJIAIIIEHME JINIT, BCTYIIAIOIINX B OpakK,
JIr0O CorJIallleHre CYTIPYTOB 00 OITpeIe/IeHIH X UMYIIeCTBEHHBIX, 4 TAKMKE
JIMIHBIX HEUMYIIIECTBEHHBIX ITPAB U 00S3aHHOCTEM KaK B Ieproj Opaka,
TaK 1 B CJIyJae ero pacrops:xeHus» [8, c. 13].

Marycesnu O. K. Taxkike yrasbiBaer, 4YTO B OpadHO-CeMENHOM
3akoHomaTenabcTBe Pecriybimku Bemapyceh He comepsxuTess qepMHUIIAA
OpadHoOro JOroBopa, a oIlpeieseHre IJAHHOTO TEePMHHA KOCBEHHBIM
00pa3oM HCXOOWT W3 IeJedl [JAHHONO I[IPABOBOTO HHCTUTYTA
(HOBBIIIIEHNE KYJIBTYPBI CEMEMHBIX OTHOIIEHNH, OCO3HAHNE CYIIPyraMu
CBOMX IMpPAaB U 00SI3aHHOCTEM, OCO3HAHHE OTBETCTBEHHOCTH 34 eTei
u npyr 3a apyra). Mexons us 1ies1eii v mepeyHst OTHOIIEHM, KOTOphIe MOTYT
SIBJISTBCS IIpeaMeToM Opausoro morosopa uaioskerHoro, O. K. Marycesmu
BBIBOJIUT CJIEAYIONIYI0 HHTEPIIPETAIIMI0O TepMUHA «OpayHBIA TOrOBOPK:
«corvIallieHe MeXKIy CyIpyraMu, HaIlpaBJIeHHOe Ha YCTAHOBJICHHE,
M3MeHEeHVe WX MpeKpalleHre NX NMYINEeCTBeHHbIX TIPAB W 00I3aHHOCTeH
BOpake W (WIM) TIPM €0 PACTOPKEHMM, a TAKMKEe paspellleHue IpyTUX
BOIIPOCOB, KAaCAIOIIMXCS B3AMMOOTHOIIEHHH MEKIY CYIIPYTaMHU, €CJIU 9T0 He
IIPOTHBOPEYUNT 3aKOHOIATEJIECTBY 0 Opake u cembe» [9, ¢. 172].

Taxkum 06pasom, WCXOISI W3 BBIIMIEU3IOKEHHOI0 U YUUTHIBAS
XapakKTepHbIe [IJI COBPEMEHHOTO OpayHOT0 JOroBOPa UYepPThI, MOYKHO
coenath — mpemioxkeHme o 3akpermienun B KoBC  cienmyromiee
ompejesieHrie OPAYHOro JIOTOBOpPA: «OPAYHBIM JOTOBOP — COTJIAIIIEHFE
MeKIy JIMITaMM, IIOJABIIMMY 3asiBJIEHWE O perucrpaium Opara
B opranbl 3AI'C, wim cympyramu, HalpaBJIeHHOE Ha YCTAHOBJICHUE,
W3MeHeHHe WM IpeKpallleHre WX  HUMYIIEeCTBEHHBIX  IIPAaB
¥ 00s13aHHOCTEM B Opaxe u (MJIM) IIPU €ro PACTOP:KEHMH, a TaKiKe Ha
paspelieHre JPYyTMX BOIIPOCOB, €CJIM 9TO He HapyllaeT IIpaBa
¥ 3aKOHHBIE  HWHTEpechl  JPyTHUX  JIUI, W HE  IPOTUBOPEUUT
3akoHomaTesIbcTBy Peciyouku Besapyco».
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