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Ha ceroassiminuii geHb BOMPOCHI TNPUBJICYEHUS K OTBETCTBEHHOCTH CBSIIIEHHUKOB
Barukana 3a npecTymiieHusl CeKCyalbHOTO XapaKTepa, KOTOPhIE COBEPIIATIUCH HA MPOTSKEHUU
JIECSATKOB JIET, BO3HUKAIOT, Kak HUKorAa, yame. Haunnas ¢ 2004 roga ObUI0 YCTAaHOBIIEHO CBBIIIIE
3400 cny4yaeB ceKCyaabHOTO HACHJIMsI Haa AeThbMu [1].

848 cBsIIeHHUKOB BbICIanM M3 BaThkana, oHaKO JHIIb Majas 4acTh M3 HUX IOHecIa
YTOJIOBHOE HaKa3aHWE BBUJLY OTCYTCTBHS CYACOHBIX UCKOB CO CTOPOHBI MOCTpaaaBmux. CBATON
npecTon siBisiercs yuyactHrukoM KonBeHiu o mpaBax pederka 1989 rona [2], KouBenuuu npotus
MBITOK U APYTHX KECTOKUX, OECUETIOBEYHBIX MJIM YHUIKAIOIIUX JOCTOMHCTBO BHJIOB OOpaIieHUs
n HakazaHus 1984 roma [3], omHako coOiroJieHHE JaHHBIX KOHBEHIMH Barmkanom mon
comHeHueM. Ilocie MHOTOYHMCIIEHHBIX TIPOTECTOB TMPOTHB MPECTYIJICHUH CEKCYaTbHOTO
XapakTepa, B KOTOPHIX 3aMEIIaHbl CBSIICHHUKH [4], ObUTM MPEIIPUHATHI MOMBITKH MPUBICYD
pumckoro mnontuduka — Ilamy Pumckoro, a Takke BCIO KaTOJMYECKYIO IIE€PKOBb
K OTBETCTBEHHOCTH [5]. Bompock! 0 MpuBIEYEHUN K YTOJIOBHON OTBETCTBEHHOCTH IIABHBIX JIHIL
Barukana He TepBBI roJl paccCMaTPHBAIOTCS MPOPECCHOHATHHBIMU IOPHCTAMHU, H3Yy4aIOTCS
OTBITHBIMUA YYEHBIMH U W3BECTHBIMU B 00JACTH MEXAYHApOJHOTO MpaBa >KypHamuctamu [4].
Bbrin co3nansl 1esnbie 001ecTBeHHbIE 00bETUNHEHNS, 11EJIh KOTOPBIX — MPUBJICYEHNE BBICIINX JIUII
Barukana x otBercTBeHHOCTH [6]. Ha ceromusmnuii aenp B cymax CHIA u ABcTpanuu ObLIO
paccMOTpeHo 00jiee COTHH e, CBA3AHHBIX C CEKCYaIbHBIMU MIPECTYIUICHUSIMU, COBEPIIICHHBIMHU
CBSILIEHHUKaMU U KapauHanamu Batukana [7]. OgHako BOIPOCH O TOM, KaK YCTPOEH MEXAHU3M
MoJauM MCKa Ha Juil BaThkaHa v BO3MOXHO JIM PeajbHO MPUBJIEYh K OTBETCTBEHHOCTH TJIaBY
CBsATOrO TMpecTojia MpPU COBPEMEHHOM YCTPOWCTBE MEXKAYHAPOJHOrO IMpaBa, OCTAKOTCS HE
B IMOJIHOW MEPE UCCIICTOBAHHBIMU.

UtoObl 1aTh OTBETHI HA BOIIPOCHI BBIIIE, HYXKHO B IIEPBYIO OYEPEIb IPOSICHUTD, YTO U3 ceOs
npeacraBisier cam Barukan. B myOnukanum non HazBanuem «Kartonmuueckas niepkoBs B OOH:
LIEPKOBb MM rocymapctBo?», opranmsarms «Catholics for Choice» [8] yrBepkmaer, 4to HH
Batukan, uum CBsTOM TmpecTos, HU camMa PHUMCKO-KaTOJIMYECKas IIEPKOBb HE OTBEUYAIOT
TpeOOBaHUSIM, KOTOpBbIE TMPHUCYIIM TocynapctBy [9], Ha3piBas Bartukan «BpeMEHHBIM
pacnionoxeHueM CBATOro NpecTosia U MTab-KBapTUPbl PUMCKO-KaTOJIMYECKOM LepKkBW» [9].

PaccmaTpuBast BO3SMOXKHOCTh KBATH(HKAIIMK cTaTyca BaTrkaHa B KauecTBE TOCY1apcTBa,
cienyer oOpatuthess kK KonBennun MOoOHTEBHIEO O TpaBax M OOSI3aHHOCTAX TOCYIApCTB
1933 roga. CornacHo JaHHOW KOHBEHIIMH, TOCYJApCTBO KaK CYOBEKT MEXIYyHApOTHOTO TpaBa
00s13aHO0 001a/1aTh OMPENETICHHON TEePPUTOPUEH, MPABUTEIHCTBOM, MOCTOSHHBIM HacCeJICHUEM
U CIIOCOOHOCTHIO BCTYIATh B OTHOUICHHs ¢ ApyruMu rocynapcrBamu [10]. Batukan obGnamaer
HacenreHneM MeHee 600 genoBek, a0COFOTHOE OOJBITMHCTBO KOTOPHIX SBJISICTCS COTPYIHUKAMHU
KaTOJIMYECKON 1IepkBU. bonee Toro, rpakaancTBo BaTtukaHa He MOXKET OBITh YHACIEIOBAHO, €TO
HEJb3s MOJYYHTh MO MpaBy KpoBH (JuS Sanguinis) wim mo mpaBy moussl (jus soli). TToatomy
pu3HaHKe MPaBOCyObEKTHOCTH BaTukana nHoraa ocrmapusaetcs [9].

Opraam3anus O0bennaeHHbIx Hamwmii (mamee — OOH), xkak U OOJIBIIMHCTBO YYEHBIX,
NPUACPKUBACTCS UHBIX B3IJISIOB. BaThkaH mMMeeT mpaBUTENbCTBO B BHje CBSATOro mpecrona,
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a €ro TEeppUTOpHUs MPU3HAETCS CYBEPEHHOM B COOTBETCTBHM C JlaTepaHCKHMM coOrJalleHueM
1929 roma [11, c. 225] B ampene 1964 roma Cssroii mpecton moay4ua cratyc [locTossHHOrO
Habmonarens npu OOH. C 2004 roma Cesitomy mpectoily ObUIO JaHO HPaBO YYacTBOBATh
B Jle0aTax U pacpOCTPaHsATh CBOM JOKYMEHTHI cpei cTpaH — yuacTHukoB OOH. CBsiToii mpecron
OTMEYaeT, YTO HE XOueT ObITh mojHompaBHbIM wieHoM OOH, Tak Kak HE )KeJaeT y4yacTBOBATh
B BOGHHBIX 00s3aHHOCTSIX, KOTOPBIX TpeOyet Ycras [9]. Cesroii nmpecrou sBisieTcs [locTosHHBIM
HaOmomateneM mnpu OpraHu3anuu  amMepukaHckux rocyaapcTB ¢ 1978 roma, a Takxke
MOJIHOMPABHBIM WiIeHOM MexayHapoIHOi ToproBoi opranuzauuu ¢ 1997 roma, 4ro TOJIBKO
MOATBEPKIAET MEXIYHApOIHOE NMpu3HaHue Barukana. Bmecte ¢ TeM CTOUMT UMETh B BUJY, YTO
HU OJIHA Apyras LEpPKOBb B MUpPE HE IMOJY4MJia IPAaBO HA CTATYC OTIECIBHOIO HE3aBHCHUMOIO
rocyJapcTBa — BCE OHU MPEACTABISIOTCS HEPABUTEIbCTBEHHBIMHU OPTaHU3AUAMHU, a IPU3HAHUE
Barukana u npunanue emy cratyca Ha0mogarens npu OOH pacuieHrnBaeTcs Kak AMCKpUMUHALUS
no npusHaky peaurun [9]. TopxecTBeHHbIE MpPUEMBl MHOTMMHM CTpaHaMH IJIABHOTO
npencraButens Cearoro npecrona — [lanel PuMckoro takke qoka3pIBaroT Ipu3HaHue BaTukana
CyOBEKTOM MEXIyHapoaHOTo mpasa. Eme onaum daktopoMm mpusHanus Batukana sBisiercs To,
YTO HMEHHO B CTOpoHY Barukana, a He KakoH-muOO JPYrod CTpaHbl COCTaBISIOTCS
U paccMaTpuUBarOTCsl Cy[eOHble HMCKH 110 TOBOAY HPECTYIUIEHUH CEKCYyaJlbHOTO XapakTepa,
COBEpIICHHbIE CBAICHHUKAMH PUMCKO-KaTOINYECKOM 1IEPKBHU.

[lepBble MOMBITKM TPUBIEYL K YrOJOBHOMW OTBETCTBEHHOCTH CIyKamux Barukana
Habmonamucy B CIIA [12] u ABctpanuu [13]. AMepukaHckas mpaBoBasi cHCTeMa MO3BOJISET
Mo/JaTh B CyJ Ha MHOCTPaHHBIC TOCY/IapCTBa, B TOM 4YMCIIe U Ha BarukaH, mpu ompeneseHHbIX
oOcrositenscTBax [14]. OgHako OTBETCTBEHHOCTh B TaKMX JellaXx BCE PaBHO OyAyT HECTH
€IUCKOIBI, IO/l OIpPEIEICHUEM KOTOPHIX CYAOM TOJIKOBAJIUCH IPEACTABUTENM U CIyXKalllue
Barukana, Tak Kak OHM COBEpIIANIM NPECTYIUICEHHS BO BpEeMsl HECEHHUS CBOUX CIIYKeOHBIX
oOs3anHOcTed [15]. B03MOXHOCTH NpHBIIEYb K YrOJOBHOW OTBETCTBEHHOCTH CIIyXKaIIMX
Barukana 3aBUCHUT OT HAIlMOHAJIBHOTO 3aKOHOAATENhCTBA TOCYIapCTBa, KOTOpoe Oyner
paccmarpuBath CyneOHbI HCK. Bce cnyxammue u enuckonbl CBATOTO NPecTojia HMEIOT
rpaxkaancTBo Barukana. HanpionanbHOE 3aKOHOAATENTECTBO MHOTUX CTPAH MO3BOJISIET MOJATh UCK
Ha ciyXanux BaTukaHa ¥ CyquTh UX KaK WHOCTPAHHBIX TpaxkaaH. Takas BO3MOXXHOCTh TakKKe
npenycMmoTtpena 1. 41 I'paxkmaHckoro mpolieccyaibHoro kojaekca Pecmyonuku benapycs [16].
Opnako mpoOiema MOXET BO3HHUKHYTH B Cllydae, €CJIM IpeAcTaBUTENb BaTukaHa sBiseTcs
amoCTOJIbCKUM HYHIIMEM. B 3ToM ciryuae npeacTaBuTesb BHIIOTHAET (DYHKIUIO MTOCIaHHUKA U €T0
JeSATEIbHOCTh NPUPABHUBAETCS K JUIJIOMAaTUYECKOW JedTenbHOCTH. Takum oOpas3owm,
aroOCTOJIbCKUM ~ HYHLIMM  MOJB3YeTCs  HMMMYHUTETaMH OT  YrOJIOBHOM, TpaXXJaHCKOH
Y QJIMUHUACTPATUBHON IOPUCIUKIIMY B COOTBETCTBUH ¢ BEHCKON KOHBEHIIMEN O AUTIIIOMATHYECKUX
caomenusx 1961 roga [17] u nr060ii ¢y 00s3aH OTKIIOHUTH MCK. OIHAKO 3TO HE O3HAYAET, YTO
HYHIIUH MOKET OBITh TMOCTOSIHHO HeNpuKacaeMmbiM. [IpaBOBOIl MOMOIIBI0O MOXKET IMOCTYKUTh
nperycMoTpeHHoe cT. 32 BeHCKoil KOHBEHIMH O JUIUIOMAaTHYECKUX CHOIIEHHUSX MPaBo
AKKPEIUTYIOILEro TOCy1apCcTBa OTKA3aThCs OT UMMYHHUTETOB JAUIJIOMATUYECKOTO MPEACTaBUTENS
[17], To ects mpaBo Ilambl PuMckoro inMyHO OTO3BaTh MMMYHUTETHI CBOETO IOCIAHHUKA.
B mexayHapo1HO# IpakTHKe rocyAapcTBa MpUOErarT K TAKOMY KpaliHe pe/iKo, a CIIy4aeB OTKa3a
0T UMMYHHTETOB IpeJicTaBuTeIsIM BaTtnkana u BoBce He Obu1o [18].

B mnpaktuke Obuta mpeAnpuHSTA TOMBITKA TMPHUBIEYL BBICHIMX JOJDKHOCTHBIX JIHI]
Bartukana k yroioBHOW OTBETCTBEHHOCTH C IMOMOIIbI0 MEXIyHapOJHOTO YroJIOBHOTO CyAa
(mamee — MVYC) [19]. MexayHapoIHBI YTOJOBHBIM Cy/ SIBISETCS TMEPBBIM TMOCTOSHHBIM
MEXIYHAPOJAHBIM OPraHOM, KOMIIETEHIIUSI KOTOPOI'O PACIIPOCTPAHSIETCS] HA MpeCcieOBaHUE UL,
OTBETCTBEHHBIX 3a TEHOIUJ, MPECTYIUICHUs] TMPOTHUB YEJIOBEYHOCTH, BOCHHBIE MPECTYIICHUS
u npectyruienus arpeccuu [20]. B cootBeTcTBUU co cT. 12 PumMckoro craryra (ganee — Ctaryr)
MVYC o6namaer TeppuTOpUaIbHON OPUCAUKINEH, TO ecTh Cyl MOMKET OCYIIECTBISTH CBOIO
FOPUCIUKIINIO B TPEX CIydasx:
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1) ecniu TOCYIApCTBO, HA TEPPUTOPUU KOTOPOTO HMMEIO MECTO [ESHHUE, WU, eCIU
IpecTymieHne ObLI0 COBEPLICHO Ha OOPTY MOPCKOTO WM BO3JIYIIHOTO CyAHA, TOCYIapCTBO
PETUCTPALIMU ATOIO0 MOPCKOT'O WJIM BO3AYIIHOIO Cy/IHA SIBJISIETCA y4aCTHUKOM PuMckoro craTyra;

2) eclii  TOCYIapCTBO, TPaXKJAAHMHOM KOTOPOTO  SBJISETCS  JIMIO, OOBHHSIEMOE
B COBEpPUICHUM NPECTYIUIEHHUS, SBIISETCS Y4aCTHUKOM PruMcKoro craryra;

3) rocynapcTBo, HE SBIISIONICECS YIaCTHHUKOM PHMCKOrO CTaryTa, MOXKET MOCPEICTBOM
3asBJIeHUd, TpeacrasieHHoro Cekperapro, Npu3HaTh ocyuiectBieHue CyaoM HOPUCIUKIMU
B OTHOIIEHUU KOHKPETHOT'O MPECTYIICHUS.

[Tomumo yka3zanubeiX B cT. 12 Craryra cnocoOOB OCyIIECTBICHHUS IOpHCIUKIN, CoBeT
6e3onacHocT OOH Takke MOXKET, TOCPEICTBOM PE30JIIOINH, TPUHATOM coriacHo 1. VII YcraBa
OOH, nepematre B Cya i pacCMOTPEHUS] HEKOTOPYIO CHUTYallUi0, 3aTparuBarollylO
MPECTYIUICHHUS, KOTOPhIE HEe OBLIN COBEPIICHbI HU HA TEPPUTOPHH rOCYIAapCTBa-y4yacTHUKA, HU
rpaXkaHaMHy rocy1apcTBa-y4acTHuKa [21].

[Tana Pumckuii, ABisisick B MEPBYKO ouepenb TIi1aBol BaTukaHna, sBIseTCS TJ1aBOU
CYBEpEHHOI'0 TOCy/lapCTBa, IPU3HAHHOIO JAPYTUMHU CTpaHaMH M, CJIEI0BATENIbHO, IOJIb3YETCs
UMMYHHUTETAMU. DTU UMMYHUTETHI SBISIIOTCS aOCOMIOTHBIMH B YTOJOBHOM CYJIOIPOM3BOJICTBE
[11, c. 227]. lanHbiii BeIBO mOATBEepxkAaeTcs penienneM Mexaynapoanoro Cyma OOH B gene
Koneo npomue benveuu [22], B KOTOPOM Cya yKasajl, 4TO IJlaBa TOCYIapCTBa MOJIb3YeTCS
MMMYHHUTETOM JaK€ KOrJa COBEPIIACT MEXAyHapOAHbIE IPECTYIUIEHUS PABHO KaK U MMUHUCTPBI
WHOCTPAHHBIX [eJI, a TaKXKe JUIJIOMAThl U KOHCYNbI. J[aHHBIA OpUHLHUI SBisieTcs oObluaeM
Y OCHOBAH Ha yBa)KEHUH OCHOBOIIOJIArarollell aBTOHOMMHM KaX0I0 TOCYJapCTBa Ha OIPE/IEIICHNE
HaApoI0M cBoero riassl [11, ¢. 231].

Opnaxo Pumckuii cratyr MY C npruMeHsieTcst «B paBHOM Mepe KO BCEM JinlaM 0e3 KaKoro
OBl TO HU OBUIO Pa3IMYUs HA OCHOBE JOJKHOCTHOTO MOJOXKEHUS». B 4aCTHOCTH, «IOIKHOCTHOE
MI0JIO’KEHUE KaK TJIaBbl FOCY1apCcTBa WM [IPaBUTENbCTBA, YICHA IPaBUTENbCTBA WK IapjIaMeHTa,
M30paHHOTO MPEACTaBUTENS WIM JOHKHOCTHOTO JIMIA MPAaBUTENLCTBA HU B KOEM Cllydyae He
OCBOOO’KJA€T JIULIO OT YIOJOBHOW OTBETCTBEHHOCTH cOrjlacHO Hacrosimemy CTaryTy U He
ABIISIETCS] caMo 1O ce0e OCHOBaHUEM JUIsl CMsiTYeHus ipuroBopay [23]. Takxke «MMMYHUTETHI HIIN
CHEIHalIbHbIE MPOLIECCYaTbHbIE HOPMBI, KOTOPbIE MOTYT OBITh CBSI3aHBl C JOJDKHOCTHBIM
MOJIO’KEHUEM JUIa, Oy/Ib TO COTTIACHO HAIIMOHAILHOMY WITH MEXIYHApOAHOMY IIPaBY, HE OJKHBI
HPENSITCTBOBATh ocyliecTBIeHU0 Cy/10M €ro IpUCIUKINN B OTHOIIEHUH TAaKOTo Juuay [23].

MYVYC ocymniecTBisleT IpaBOCyANE TOJBKO B OTHOIICHHWH JIUL], OTBETCTBEHHBIX 3a CaMble
CephE3HbIE MPECTYIJICHHUS, BBI3BIBAIOIINE 03a00UYEHHOCTh MEXAYHApPOJIHOTO coobmiecTBa [23].
TeopeTnueckn TMPECTYIUIGHUS CEKCYAIbHOTO XapakTepa MOTYT OBITh pacleHEeHBl Kak
MPECTYIUIEHUS IPOTHUB YEJIOBEYHOCTU U TOJIKOBAThCS B pamKax cT. / Pumckoro craryra. Tem He
meHee, B 2013 rogy MYC OTKIIOHMII €IMHCTBEHHBIN B UCTOPUU HCK, HAIIPABJICHHBIN B JaHHBIN
Cya, npoTUB JTUAEPOB PUMCKO-KAaTOJUYECKOW LIEPKBHU, 3a8BMB, YTO «110j topucaukuuioo Cyna
NOJNaNAl0T TOJBKO Haubojee cepbe3Hble MPECTYIUIEHHS, a UMEHHO T'eHOIUJ, MPeCTYyIUICHUs
MIPOTHUB YEJIOBEYHOCTH U BOCHHBIE TIPECTYIICHUsD [24].

Ha ceromHsimHuili [€Hb CYIHIECTBYIOIIME MEXAHU3Mbl MPHUBJICYECHHUS K YrOJOBHOM
OTBETCTBEHHOCTH HE TO3BOJISIOT JOOUTHCS KETAaHHOTO 3(P(deKTa B OTHOIICHUH CBSIIICHHUKOB
u cioyxurenedl Batukana. MHorue cynpl, CChbUIasAiCh Ha HENPUKOCHOBEHHOCTH BBICHIMX JIUIL
CasiToro npecrojia, He MOTYT paccMaTpuBaTh fena ¢ ux ydactuem [24]. B To xe Bpems [lana
PumMckuii He OT3BIBa€T IMMYHUTETHl HYHIIHEB Jake MO mpochbaM mpoxypopoB Ppanmmu [25]
u npencrasuteneid ['ocymapcrBenHoro nemapramenta CIIA [26]. Hagexnael ocratoTcss Ha
MeCTHbIE CyJbl BaTukaHna, KOTOpble OCYHIECTBISIOT MPABOCYIUE HA €r0 TEPPUTOPUU Ha OCHOBE
UTAJIbSIHCKOTO 3aKOHOJIATENIbCTBA M YK€ NMPUTOBOPUIIM K YroJJOBHOMY Haka3aHHIO Ooiiee cra
CBSILIEHHUKOB.
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